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REASONS FOR DECISION

Under the Films, Videos, and Publications Classification Act 1993 (FVPC Act)

	HEADNOTE

	Type of Publication:
	DVD

	Title of Publication:
	Puni Puni Poemy

	Other Known Title(s):
	Not Stated

	OFLC No:
	401827

	Decision:
	Objectionable.



	Display Conditions:
	Not Applicable.

	Descriptive Note:
	Not Applicable.


The publication was examined and the contents were recorded in an examination transcript.  A written consideration of the legal criteria was undertaken.  This document provides the reasons for the decision.

Submission procedure:

The publication was submitted by the Film and Video Labelling Body on behalf of Gamewizz Interactive on 9 November 2004.  This was done under s12 of the FVPC Act for the purposes of gaining a classification for commercial distribution.
Under s23(1) of the FVPC Act the Classification Office is required to examine and classify the publication.

Under s23(2) of the FVPC Act, the Classification Office must determine whether the publication is to be classified as unrestricted, objectionable, or objectionable except in particular circumstances.

Section 23(3) permits the Classification Office to restrict a publication that would otherwise be classified as objectionable so that it can be made available to particular persons or classes of persons for educational, professional, scientific, literary, artistic, or technical purposes.

Description of the publication:

The publication is a DVD containing two animated episodes from the feature series Puni Puni Poemy, a 'behind the scenes' documentary related to the making of the episodes, two sketch drawing portfolios of the characters, and several trailers for other animated features.  It has a total running time of 87 min 05 sec.

The episodes originate from Japan and are animated cartoons, which satirise various conventions associated with Japanese anime.  The story is quite farcical and follows the exploits of ten year old school girl turned super hero Poemy Watanabe and the seven crazy Aasu sisters whose ages range from three to nineteen years.  Poemy and the sisters are forced to take on some evil aliens who have come to earth bent on exploiting all women for sex.  The story culminates in Poemy freeing the sisters from the clutches of the aliens, and bringing an end to their 'evil' scheme.  
The meaning of "objectionable":

Section 3(1) of the FVPC Act sets out the meaning of the word "objectionable".  The section states that a publication is objectionable if it:

describes, depicts, expresses, or otherwise deals with matters such as sex, horror, crime, cruelty, or violence in such a manner that the availability of the publication is likely to be injurious to the public good.

The Court of Appeal's interpretation of the words "matters such as sex, horror, crime, cruelty or violence" in s3(1), as set out in Living Word Distributors v Human Rights Action Group (Wellington), must also be taken into account in the classification of any publication:

[27] The words "matters such as" in context are both expanding and limiting.  They expand the qualifying content beyond a bare focus on one of the five categories specified.  But the expression "such as" is narrower than "includes", which was the term used in defining "indecent" in the repealed Indecent Publications Act 1963.  Given the similarity of the content description in the successive statutes, "such as" was a deliberate departure from the unrestricting "includes".

[28] The words used in s3 limit the qualifying publications to those that can fairly be described as dealing with matters of the kinds listed.  In that regard, too, the collocation of words "sex, horror, crime, cruelty or violence", as the matters dealt with, tends to point to activity rather than to the expression of opinion or attitude.

[29] That, in our view, is the scope of the subject matter gateway.

The content of the publication must bring it within the "subject matter gateway".  In classifying the publication therefore, the main question is whether or not it deals with the following matters in such a manner that the availability of the publication is likely to be injurious to the public good:

Matters of sex
The publication deals with matters of sex.  Throughout the two episodes many sexual innuendos, references and connotations are made, in an exploitative manner, while satirising Japanese anime.  This particular anime deliberately sets out to sexually exploit female characters.  
Examples of some of the sexualised material include:

· Scenes where the sisters are all naked in a hot tub together.  The voice over commentary related to this scene, states that this particular scene was included in the episode for no other purpose then having the characters depicted nude; due to the animators' own "perversion" and "sexual desperation".

· Sequences where a large-breasted character named Shii makes constant reference to, and gropes, her breasts.  Later one of the alien creatures is seen pinching her nipples, whilst she lies down moaning in a sexualised manner.  These sequences serve no purpose in the storyline, other than to be deliberately exploitive and titillatory.

· Sequences involving some alien characters that use their testicles as weapons.

All of these sequences are deliberately contrived to exploit the sexuality of the young characters involved.
Matters relating to the material of a sexual nature will be discussed under the provisions of sections 3(2) of the FVPC Act, specifically, the exploitation of children and young persons for sexual purposes, and to a lesser extent sexual coercion.
Matters of violence
The publication also deals with matters of violence.  Depictions of characters being killed, beaten, and tortured are scattered throughout the story.  Some of these sequences result in various amounts of blood-splatter such as when the alien queen is kicked in the head, resulting in a blood steam emanating from where she was kicked.  Other sequences are of a more fantasy style cartoon nature such as when Poemy smashes through, and destroys a large robot space ship, resulting in it exploding and crashing to the ground.   However, the cartoon style presentation of most of this violent material tends to lower its impact.   
Certain publications are "deemed to be objectionable":

Under s3(2) of the FVPC Act, a publication is deemed to be objectionable if it promotes or supports, or tends to promote or support, certain activities listed in that subsection.

In Moonen v Film and Literature Board of Review (Moonen I), the Court of Appeal stated that the words "promotes or supports" must be given "such available meaning as impinges as little as possible on the freedom of expression" 
 in order to be consistent with the Bill of Rights. The Court then set out how a publication may come within a definition of "promotes or supports" in s3(2) that impinges as little as possible on the freedom of expression:

Description and depiction … of a prohibited activity do not of themselves necessarily amount to promotion of or support for that activity.  There must be something about the way the prohibited activity is described, depicted or otherwise dealt with, which can fairly be said to have the effect of promoting or supporting that activity.

Mere depiction or description of any of the s3(2) matters will generally not be enough to deem a publication to be objectionable under s3(2).  When used in conjunction with an activity, the Classification Office defines "promote” to mean the advancement or encouragement of that activity.  The Classification Office interprets the word "support" to mean the upholding and strengthening of something so that it is more likely to endure.  A publication must therefore advance, encourage, uphold or strengthen, rather than merely depict, describe or deal with, one of the matters listed in s3(2) for it to be deemed to be objectionable under that provision.

The Classification Office has considered all of the matters in s3(2).  The matters which it considers relevant to the publication entitled Puni Puni Poemy are:

s(3)(2)(a) The exploitation of children, or young persons, or both, for sexual purposes, and s3(2)(b) The use of violence or coercion to compel any person to participate in, or submit to, sexual 

conduct.

In Moonen v Film and Literature Board of Review (Moonen II) [2002] 2 NZLR 754, the Court of Appeal stated that the absence of definitions of "young persons" and "children" in s3(2)(a) was deliberate.  The provision does not require proof of the models’ ages; it requires an assessment of whether or not the publication in which the models appear promotes or supports the exploitation of children or young persons for sexual purposes:

The legislation is concerned with the vulnerability of young people and with the corrosive injury to the public good of depicting persons perceived to be children or young people as subjects for exploitation.  The Board properly assessed whether the publication of the photographs would tend to promote or support the exploitation of children or young persons, not limited to the impact on the particular persons photographed.  The inquiry under s3 does not require the ascertainment of the precise age of the person photographed.

It was Parliament’s intention therefore that s3(2)(a) should apply to any publication as defined in the Act, that promotes, supports, or tends to promote or support, the exploitation of children or young persons for sexual purposes.  As long as a publication at least tends to promote or support such exploitation, whether or not it depicts underage models,  no underage models or no models at all is irrelevant to the proper application of s3(2)(a).  The issue is whether, on the evidence presented by the publication itself, the publication at least tends to promote or support the exploitation of children or young persons for sexual purposes. 

Puni Puni Poemy tends to promote and support the exploitation of children and young persons for sexual purposes, by containing sequences that present sexual activity and sexual violence involving characters who are presented as children and young persons.  This includes a sequence that to a lesser extent tends to support the notion of sexual coercion.
Some promotional advertising that comes with the publication stipulates that the episodes are of a particular type of anime called "magical girls".  This type of anime has similarities with another type of anime of a more explicit sexual nature known as "lolikon porn "
, which refers to a "Lolita complex" whereby one is attracted to children.
The strongest example of this kind of material occurs during the culminating scene to the second and final episode.  It opens with 10 year old Poemy bound in chains, talking to the Alien leader, who informs her that they have invaded earth to have sex with all earth women.  Some explanation is given as to why he feels earth women are deemed such a prize.  It then moves to depict the Aasu sisters bound and chained.  Soon after, a sequence runs which implies that the sisters are being raped.  This is presented through depictions of their faces shown in a grimace and the sounds of moaning heard in the background.  Accompanying narrative dialogue also directly implies what activity is occurring.  Included in this sequence is the rape of 3 year old Hitomi, 10 year old Futaba, and 15 year old Mitsuki.  
Immediately after this event, Futaba is focused on, chained and gagged wearing a ball gag and leather bondage style outfit.  The alien leader, who appears as a squid-like creature, then rubs against her in a sexual manner, as he continues talking to Poemy about how nice it is that she is now "broken in".  This clearly refers to 10 year old Futaba having been sexually violated.  During this sequence 10 year old Poemy continually asks the alien leader why he does not want to have sex with her, and states to him how she would very much like to be his sex slave.  He replies to her that he is not much interested in her "skanky little" body.  Soon after Poemy transforms into her super-hero character, breaks free, and helps rescue the sisters'.

Other examples that sexualise the child characters include:

· Sequences throughout the story where Poemy's friend Futaba is portrayed as having a crush on her.  Both are depicted as being 10 year old school girls.  A number of scenes then play out through the story concentrating on Futaba's desire for Poemy, including a sequence where Futaba invites a rain soaked Poemy to join her in bed, a fantasy sequence showing the two rolling around together in implied sexual activity, and a scene where Futaba makes an unsuccessful sexual advance on Poemy as they are in bed talking to each other.  
· Sequences that show two sisters, including 15 year old Mitsuki, being whipped and disciplined by 19 year old Itsue.  This scene depicts the characters naked, with one bound and gagged with pegs clipped to her nipples.  Mitsuki is presented in a sexualised fashion, while the focus is on her being whipped.  Images such as these mirror depictions of sado masochistic activity found in publications presenting adult participants.  
· Sequences that show Poemy in her super-hero state being admired and fondled by some of the Aasu sisters, including 3 year old Hitomi.  This includes depictions of the sisters spanking Poemy on the buttocks, while affectionately commenting on her appearance.  It is immediately preceded by the sisters all asking Poemy, in a seductive manner, to transform into her super-hero character for them.  They ask this while they all sit naked in a bath together, further sexualising these characters.
Although there is a distinct tongue-in-cheek element to the publication, satirising the conventions of this particular style of anime, the scenes described are included in the story, and comprise the main theme of the story.  By presenting this activity in a manner designed to entertain and titillate the viewer, the publication encourages a viewpoint that acts such as coercion are to be viewed as acceptable behaviour.  In addition the child characters are attributed with adult sexual behaviours, reinforcing the notion that children and young persons are viable sexual partners.  
These themes of sexual exploitation are reinforced by the publication's English language version voice actors.  One option available to viewers is to the watch the episodes with the voice actors' commentary.  During this commentary they specifically highlight some of the sequences mentioned earlier as being of concern, albeit in a light-hearted manner.  Comments can be heard in direct reference to some of the sequences for example, "they're just children", "that's just wrong", "that's weird", "I'm only three" (in reference to Hitomi during the rape sequence), "I definitely wouldn't let my children see this", and "I wouldn't let my Presbyterian Church minister uncle see this either". There is a direct acknowledgment from the voice actors that these sequences have elements of concern in them.  Although the comments may be said in jest, they acknowledge, and reinforce, the fact that children are being sexualised within the storyline.  The commentary's purpose is to highlight aspects of the material and to add extra dialogue to it, which was not previously heard through the normal viewing option.  They then immediately and almost exclusively highlight the material of a more sexual nature.  This in itself further reinforces the notion that children and young persons are being sexualised and exploited for entertainment purposes.
New Zealand Bill of Rights Act 1990:

Section 14 of the NZBR Act states that everyone has "the freedom to seek, receive and impart information and opinions of any kind in any form".  Under s5 of the NZBR Act, this freedom is subject "only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society".  Section 6 of the NZBR Act states that "Wherever an enactment can be given a meaning that is consistent with the rights and freedoms in this Bill of Rights, that meaning shall be preferred to any other meaning."
Having considered the criteria in s3(2), the Classification Office is of the opinion that the  publication is objectionable because it tends to promote and support the exploitation of children, or young persons, or both, for sexual purposes.  It does this by presenting images in which characters presented as being children or young teenagers are directly related to, or engaged, in sexual acts. This includes imagery relating to acts of sexual coercion, which are added as part of the publications storyline for no other reason than to be entertaining. Therefore, to a lesser extent the publication also tends to support the use of sexual coercion to compel persons to submit to sexual conduct.   This classification has been weighed against the considerations required by the Bill of Rights, and has been determined to be consistent with parliaments intention that publications falling under the criteria of s3(2) are deemed to be objectionable.

Conclusion:

The publication tends to promote and support the exploitation of children and young persons for sexual purposes, and to a lesser extent, the use of sexual coercion to compel persons to submit to sexual conduct.  
Throughout the publication, characters who are portrayed as being children and young persons, are depicted engaging in sexual activity.  In addition, constant references of a sexual nature are strewn throughout the dialogue and the imagery.  Included is a scene where a number of child characters are sexually violated.  
This deliberate exploitation of children is reinforced by individuals involved in the production of the publication itself.  They acknowledge in the behind the scenes commentary that characters, portrayed as being children and young persons, are being presented in a deliberately exploitative and sexualised manner, including depictions of sexual coercion. 
For these reasons the Classification Office classifies the publication entitled Puni Puni Poemy as:

Objectionable.
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